5/13/13

RE: CPC support for General Plan Update modifications (Item 22); Support, if amended, for the new appeal procedures (Item 19). 

Dear Supervisors,

My name is Tom Infusino and I am presenting these comments at the request of the Calaveras Planning Coalition (CPC).  There are two issues on your agenda tomorrow of concern to the CPC:  Items 19 and 22.  I have an afternoon appointment, and thus may be unable to provide testimony on these items when they come up on your regular agenda.    

I. The CPC supports properly ordering the next steps in the General Plan Update process. 

Regarding your agenda Item number 22, we support properly ordering the next steps in the General Plan Update process and to extend the time for completing that process.  We support this proposal because it will allow the County to comply with CEQA and to produce a defendable general plan.  For our detailed reasoning, please consult the letter we sent to the Planning Department last month, which has been reproduced in your Board Packet as Attachment 3 to the Staff Report.

II.  The CPC continues to support including a Water Element in the General Plan Update.

We noticed that the Water Element is under discussion again in Item 22.  We at the CPC supported including the Water Element in the General Plan in August of 2008.  We participated in the CCWD stakeholder process that drafted the Water Element.   We supported the County’s decision to use that draft element as the basis for completing a Water Element for the General Plan.  We agree that the draft Water Element can be improved.  The CPC and its member groups provided detailed comments on that draft water element, and would be happy to see those comments considered by County staff as they review and revise the draft element.  We hope that the Board of Supervisors will direct staff to include a Water Element in the General Plan Update.  
III. The CPC encourages the Board of Supervisors to provide all types of parties an equal opportunity for making comments and rebuttals during appeal hearings. 

Regarding your agenda item 19, we support the modifications proposed to the appeal procedure.  We have only one additional suggestion.  We ask that the “public” receive an opportunity for sur-rebuttal.  The Chairs of both the Planning Commission and the Board of Supervisors have provided for such sur-rebuttal in some instances.   In both instances, I can say that we at the Calaveras Planning Coalition have appreciated the opportunity to provide sur-rebuttal.  I can also say that we have felt that the opportunity for sur-rebuttal  has enhanced the fairness of the hearings from our perspective.  

A) Procedural Due Process calls for fairness. 
As you may be aware, land use decisions and appeals often deal with issues of procedural due process guaranteed by the 5th and 14th Amendments to the United States Constitution.   In general, procedural due process is the requirement that a person must be given a meaningful opportunity to be heard prior to the deprivation of a property right by the government.  At the heart of this guarantee of procedural due process is concept of a fair hearing.  Thus, when evaluating the proposed appeal hearing procedures, you should ask yourself, “Are these procedures fair to all who are participating?”   We suggest that if all three types of parties (the appellants, the County, and the “public”) each get the same number of opportunities to speak, then the process will be more equitable. 
B) There are two types of Appellants, but three types of parties in these appeals.

There are two types of parties who will appeal from decisions of the Planning Staff or the Planning Commission.  A development project applicant who feels aggrieved by a denial of, or conditions placed upon, his or her application may appeal a decision of the Planning Staff or the Planning Commission.  On the other hand, a member of the public who feels aggrieved by the approval of a development application that does not protect his property interest may appeal a Planning Staff or Planning Commission decision. 

In the first instance, while the form of the appeal is the development applicant against the Planning Commission or the Planning Staff, the real parties in interest are often the concerned members of the public who have raised critical issues and submitted evidence regarding their own property interests (safety, peace and quiet, water supply, etc.).  

In the second instance, while the appeal is by the concerned members of the public against Planning Staff or the Planning Commission, the real party in interest is actually the development applicant who may have considerable property interests at stake.

Thus, in these types of appeals, there are really three types of parties, the appellant, the Planning Staff/Planning Commission, and the other real parties in interest.  

C) It would be fair to provide two chances to speak for each of the (three types of) parties. 

As drafted, the proposed policy provides the appellant and the County two opportunities to speak, but only gives the “public” one opportunity to speak.  As noted above, in some instances that “public” is aggrieved neighbors with important property interests at stake.  In other instances, that “public” is really a development project applicant who has important property interests at stake.  Thus, from the perspective of due process and fairness, it seems more equitable to give each of the three types of parties two opportunities to speak: a primary presentation and a rebuttal or sur-rebuttal presentation.  Based upon our past experience, we do not believe that these rebuttal or sur-rebuttal presentations will extend the appeal hearing more than another 15 minutes.    

D) Protect the fairness of appeal hearings. 

It is important to remember that, as a result of the ongoing ambiguity and disagreement over the proper scope of Planning Commission hearing notices, it is quite possible that the fairness of the Board of Supervisors’ appeal hearing will be key to defending the County against due process violation claims.  Thus, every effort should be made to secure the constitutional rights to due process during these appeal hearings held by the Board of Supervisors.  We strongly encourage the Board of Supervisors to add this very minor additional safeguard for due process, or at least to extend this agenda item to a time certain in the near future, so that we can consider these matters further.   

Sometimes the United States Constitution seems like a historical document that had more relevance in the past; when the individual states were uniting, or when slaves were being freed, or when women were given the right to vote.  Sometimes we may take for granted the individual freedoms it protects:  to assemble, to speak, to pray, to bear arms, to be free from unreasonable search and seizure, and to due process.  That is not the case today.  Today we do not take for granted our individual freedoms guaranteed by the Constitution.  Today, by protecting the rights of your citizens to procedural due process, the Calaveras County Board of Supervisors honors our founding fathers who drafted the Constitution, and honors all who have sacrificed in its defense.  On behalf of the Calaveras Planning Coalition, I thank you for your efforts.     

Sincerely, 
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Thomas P. Infusino, Facilitator

Calaveras Planning Coalition   
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