Tom Infusino

P.O. Box 792

Pine Grove, CA 95665

(209) 295-8866

tomi@volcano.net
6/15/11

Calaveras County Planning Department and

Calaveras County Planning Commission

891 Mountain Ranch Rd.

San Andreas, CA 95249

RE: Comments urging additions to Draft Resolution Number 2011-36 approving an appeal for the proposed Thomas Coe Shooting Center on the Planning Commission Agenda for 6/16/11.


My name is Tom Infusino and I am making these comments on behalf of the Calaveras Planning Coalition.  The Coalition is a group of community organizations and individuals who want a healthy and sustainable future for Calaveras County.  We believe that public participation is critical to a successful planning process.  United behind eleven land use and development principles, we seek to balance the conservation of local agricultural, natural and historic resources, with the need to provide jobs, housing, safety, and services.  

I.  We encourage the Planning Commission to accept comments on the draft resolution. 


Because the proposed resolution was not available for public review and comment at the June 2, 2011 hearing, I respectfully request that the Commission accept these comments on the draft resolution, in the spirit of due process and the Brown Act.  By accepting these comments on the resolution, and similar comments provided by the public, the Commission will help people to feel that their concerns have been heard.  Otherwise, people may feel the need to appeal the matter to the Board of Supervisors, simply to be heard.  


In recent years, it has been our experience, that Planning Commission has done a good job of providing opportunities for direct testimony, rebuttal testimony, and even sir-rebuttal testimony to ensure that issues have been thoroughly hashed out prior to any final action by the Commission.  We sincerely hope that the Planning Commission will again provide that opportunity in this instance.         


Even if the Planning Commission does not accept these comments, we ask that the Planning Department retain a copy of these comments in the project files for the administrative record.  

II.  The CPC encourages the Commission to add the additional factual bases for findings 2 and 3 approving the Thomas Coe Shooting Center.   



The standards for adequate administrative findings were established in the California Supreme Court’s rulings on Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506.  For findings to be adequate, the administrative record must contain substantial evidence that supports the agency’s conclusion. (Id., at p. 514.)  The administrative agency “must set forth findings to bridge the analytical gap between raw evidence and ultimate decision…” and reveal the “analytical route the administrative agency traveled from evidence to action.”  (Id. at p. 515.)   “[T]he intended effect is to facilitate orderly analysis and minimize the likelihood that the agency will randomly leap from evidence to conclusions.”  (Id. at p. 516.)   Thus, in reviewing the adequacy of findings one asks: (1) Do the findings support the ultimate decision; (2) Is there substantial evidence in the record as a whole to support the finding; and (3) Is there a sound analytical route between the evidence in the record and the findings made?  For the reasons detailed later in this letter, these standards make a lot of sense to us.  

The findings in the draft resolution identify only the ultimate conclusions that the Planning Commission made.  Finding 2 concludes that shooting ranges are an industrial use similar to other permitted uses in the code.  Finding 3 concludes that the use should not be obnoxious by reason of smoke, noise, odor, dust, or similar objectionable effects.  What is missing is reference to the substantial evidence in the record that led the Planning Commission to those conclusions.  We propose the additions below to cure this defect.  The vast majority of these additions are based upon representations made by the applicant, his agent, and project proponents.  Because the list below may be incomplete, we welcome further additions from the Planning Commission or the public.   

You will note that each addition below is separated into a paragraph and preceded by an underline.  We encourage the Planning Commission to review each provision of the additional language individually, and to adopt as many of the provisions as the majority of the Commission find acceptable.  
Additional Evidence in Support of Findings 2 & 3
The Planning Commission makes findings 2 and 3 based upon its information and beliefs listed below, that are derived from the substantial evidence in the record as cited below.  
___
1) The applicant has received no noise complaints regarding the use of the 
property for target shooting in the recent past, and the Planning Commission does 
not expect serious noise problems in the future.  (6/2/11 Staff Report, Attachment 
6, Kearney email, 2/18/11.)  

___      2) The site includes natural bowls and existing trees that help to contain sound.  
The owner will be adding berms to help contain sound.   (6/2/11, Tanner 
Testimony before Planning Commission.) 
___
3) The applicant is going to comply with all permit conditions associated with 
road and parking lot construction for the project including but not limited to those 
related to the grading permit, county road standards, dust and sediment control, 
streambed alteration, wetland filling, and attenuating drainage flows.  (6/2/11 
Staff Report, Attachment 8, Letter from Public Works, 3/8/11.)
___ 
4) The shooting center will at first include only eight (8) trap shooting fields for 
R&D, training, practice and recreational use by the public.  The only additional 
facilities will be added for the use of rifles and handguns, and for hunter 
education.  (6/2/11 Staff Report, Attachment 9, Detailed Project Description, 
3/28/11.)
___
5) At most, the applicant is going to open the shooting facility to the public on

 two weekdays from 4pm to 9 pm and on Saturdays and Sundays from 9 am until 
5 pm.  The shooting fields will be lighted when necessary. (6/2/11 Staff Report, 
Attachment 9, Detailed Project Description, 3/28/11.)  To avoid “light pollution” 
the exterior lighting used at the facility will be controlled with shields.  (6/2/11, 
Tanner Testimony before Planning Commission.) 

___
6) At all times the shooting center is open to the public a qualified/certified range 
master/instructor will be present and will be the Officer in Charge.  (6/2/11 Staff 
Report, Attachment 9, Detailed Project Description, 3/28/11.)    

___
7) To reduce the risk posed by stray rounds, the facility design will follow NRA 
recommendations by providing a 900'/300yds safety barrier/boundary.  The 
northern neighbors will be given more buffer.  (6/2/11, Tanner Testimony before 
Planning Commission.) 

___
8) The only structure and utilities will be a single modular classroom, a temporary 
restroom modular structure, a septic system approved by the Calaveras County 
Health Department, a new well to provide both potable water and fire 
suppression in accordance with all applicable codes, and a 30’ x 42’ building to 
house the research and development activity.  (6/2/11 Staff Report, Attachment 9, 
Detailed Project Description, 3/28/11.)  

___.  
9) Reliable power will be provided by Pacific Gas and Electric Company.  (6/2/11 
Staff Report, Attachment 9, Detailed Project Description, 3/28/11.)
___
10) The operation of the facility will not result in traffic congestion beyond 
County LOS Standards on offsite roads and intersections.

___
11) The facility will be designed and operated to minimize potential impacts on 
wildlife resources. (6/2/11 Staff Report, Attachment 9, Detailed Project 
Description, 3/28/11.)
___
12) The owners, operators and employees will employ practical means of 
managing spent ammunition to protect groundwater, surface water, wetlands, and 
wildlife. (6/2/11 Staff Report, Attachment 9, Detailed Project Description, 
3/28/11.)  A special fabric will be used to clean up and collect shot which will be 
recycled.  The land will be treated with lime annually.  (6/2/11, Tanner 
Testimony before Planning Commission.) 
___
13) The owners, operators and employees will employ erosion controls and other 
practices to conserve soil and protect water quality.   (6/2/11 Staff Report, 
Attachment 9, Detailed Project Description, 3/28/11.)
___
14) The owners, operators, and employees will employ practical means of 
managing sound.  (6/2/11 Staff Report, Attachment 9, Detailed Project 
Description, 3/28/11.)
___
15) The Coe Shooting Center will develop an Environmental Stewardship Plan 
(ESP) to identify issues of potential environmental concern, prioritize appropriate 
actions, to schedule the implementation of these actions, and to identify ways to 
measure their success.  The Coe Shooting Center will annually evaluate its 
progress in achieving ESP goals and provide a copy of that evaluation to the 
Planning Department. (6/2/11 Staff Report, Attachment 9, Detailed Project 
Description, 3/28/11.)
___ 
16) The approved Coe Shooting Center is only an interim plan or solution.  
(6/2/11 Staff Report, Attachment 12, Appeal Letter, 5/2/11, p. 4.)  The property is 
still in need of a General Plan Amendment to a designation which is consistent 
with a zoning category in which a permanent shooting center is allowed.  The 
property is still in need of a change to a zone where a permanent shooting facility 
is allowed.  (6/2/11 Staff Report, Attachment 12, Appeal Letter, 5/2/11, p. 6; 
Attachment 10, Staff Determination, 4/20/11.)  
___
17) Within three (3) years from the date of this approval, the applicant will make 
diligent progress toward receiving or will secure the necessary general plan 
amendment, rezone, and conditional use permit, and environmental review for the 
shooting facility alone, or for the larger integrated vocational educational campus 
that includes the shooting facility, to bring the current and future land uses in to 
compliance with the applicable general plan, zoning, environmental, and public 
hearing/notice 
laws.

If at any time during the period of interim operations, the Planning Commission finds, based upon substantial evidence in the record, that the above noted material information and beliefs have changed, to the degree that the shooting facility is not similar to other industrial uses listed in the code, and/or becomes obnoxious by reason of smoke, noise, odor, dust, or similar objectionable effects; then the Planning Commission may terminate the use of the Coe Shooting Center facility.    
III.  The added language provides a clear list of rights, duties, and obligations. 


In addition to curing the defect in the findings, we believe this additional language provides each party involved (applicant, public & Commission) with a clear list of their rights, duties, and obligations.  If we want our market system to allocate resources efficiently, it is our obligation to provide clear and enforceable property rights.   Perhaps if such a written list had been made during the earlier private meeting between the applicant and the former Planning Director, the confusion and investment peril now associated with this project could have been avoided.  

IV.  The added language makes the approval project specific rather than generally applicable throughout the M-2 zone. 


The Planning Commission direction on June 2 was for staff to draft findings that would justify this specific shooting center on its specific facts.  The Planning Commission did not want this particular approval to suggest that any and every shooting center that might be conceived on any land throughout the M-2 zone would be allowed by right.  The staff’s draft findings are very general, and could be misinterpreted to extend the right to create shooting centers throughout the M-2 zone.  The proposed additional language makes the findings very specific to this proposed shooting center, and thus better conforms to the June 2 direction of the Planning Commission.   

V.  The added language provides the proper incentives for all concerned. 

We also believe that the additional information creates the proper incentives for all parties.  The applicant will have the incentive to keep his promises regarding the operation of the shooting facility, in order to keep his interim operation open.  The potentially aggrieved public will have some incentive to give the pilot project a chance rather than sending the matter to the Board of Supervisors and then to the court.  The Planning Commission has the incentive to add the language, because it reduces the chance that the project approval will be overturned by the Board of Supervisors or the court.  


On the other hand, if there are too many complaints regarding the addition of this language from the public, it may be that their concerns are not motivated by the merits of the project, and should be discounted.  If there are too many complaints regarding the addition of this language from the applicant, it may be that the applicant was not sincere in its prior statements regarding the operation of the shooting range, and the Planning Commission should not approve findings in support of the facility.  

VI.  The added language adds balance, fairness, and common sense to the planning process. 


As we have discussed before, the Planning Commission is not made of lawyers and planners.  It is made up of citizens who try to add balance, fairness and common sense to the planning process.  It is in that spirit that the CPC makes these recommendations.  We still agree with the prior staff determination that the proposed project is not appropriate because it does not comply with general plan law and the zoning code.  Nevertheless, given the Planning Commission’s desire to approve the project, we provide the additional findings language in an attempt to strike a fair and common sense balance between the legitimate property interests of the applicant, and the legitimate property interests of neighbors and nearby residents.   

Some suggest that the shooting facility is the next best thing since sliced bread.  Others suggest it will be a nightmare.  The truth will probably be somewhere in between.  If the facility is as harmless as the applicants claim, they have nothing to fear from the additional findings language.  If, on the other hand, the shooting facility ends up being more like the nightmare the neighbors envision, then the additional findings language will give the Planning Commission the ongoing authority to correct any serious problems. 

VII.  In the unlikely event of a mistake, the Board of Supervisors can fix it on appeal.  


Some have expressed concern regarding perceived shortcomings in this appeal hearing process.  For example, some feel the notice was not well distributed to potentially effected parties.  Others felt that the notice did not give potentially effected property owners enough time to study the matter and prepare comments.  Other concerns about the appropriateness of the process and/or result may come up before the Commission’s vote on Thursday.  

However, as the Commission is aware, any decision the Commission makes is appealable to the Board of Supervisors.  (Calaveras County Code, sec. 17.98.040, Appeals of planning commission.)  That appeal hearing will be noticed, and there will be an opportunity for all concerned to provide written testimony, verbal testimony, and evidence for the record.  Rather than complain to the Commission on Thursday about past occurrences the Commission cannot change, we hope that any party feeling aggrieved by the planning process thus far will seek an appeal hearing before the Board of Supervisors.  In that way, such parties can get the appropriately timed, thorough, and fair hearing they feel they deserve.  In addition, the Commission should be comforted by the notion that any well-intentioned mistake that the Commission might inadvertently make can be fixed by the Board of Supervisors on appeal.   


Thank you for the opportunity to provide these comments.  I ask that the Planning Department notify me of any future hearings regarding the approval of this project.   

Sincerely, 
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Thomas P. Infusino, Facilitator

Calaveras Planning Coalition

cc. Office of County Counsel, BOS. 
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