Tom Infusino

P.O. Box 792

Pine Grove, CA 95665

(209) 295-8866

tomi@volcano.net
6/16/11

Calaveras County Planning Department and

Calaveras County Planning Commission

891 Mountain Ranch Rd.

San Andreas, CA 95249

RE: Comments exhausting administrative remedies regarding the potential legal violations associated with granting the appeal and approving the proposed Thomas Coe Shooting Center.  

My name is Tom Infusino and I am making these comments on behalf of the Calaveras Planning Coalition.  The Coalition is a group of community organizations and individuals who want a healthy and sustainable future for Calaveras County.  We believe that public participation is critical to a successful planning process.  United behind eleven land use and development principles, we seek to balance the conservation of local agricultural, natural and historic resources, with the need to provide jobs, housing, safety, and services.  

I.  We encourage the Planning Commission to accept these comments as timely. 

As noted on the Planning Commission Agenda, “a legal challenge to any of the projects described below may be limited to addressing only those issues raised at the public hearing or in written correspondences delivered to the Planning Commission at or prior to the public hearing.”  A number of such issues were raised at or prior to the June 2, 2011 hearing on the proposed project.  These issues suggest potential violations of general plan law, zoning law, administrative law, CEQA, due process, and the civil rights protected by federal law.  However, to ensure that those issues qualify for exhaustion of administrative remedies, it may be necessary to provide more clarity regarding the potential legal violations.  Regrettably, the task falls to me.  


Thus, I offer these written comments, not to add to the list of issues raised, but to explain the legal issues with more clarity.  Therefore, despite the fact that the public hearing on the appeal was closed on June 2, we respectfully request that the Commission accept these comments.  Even if the Planning Commission does not accept these comments, we ask that the Planning Department retain a copy of these comments in the project files for the administrative record.  

II.  The proposed project violates general plan law. 
A) There is a nexus between flaws in the General Plan and flaws in this project.

As has been repeatedly pointed out to the County on many occasions over the last four years, general plan law allows approvals of only those projects that are consistent with the existing general plan, and that do not have a nexus to the legally substandard aspects of the general plan.  (Neighborhood Action Group v. County of Calaveras (1984) 156 Cal.App.3d 1176; Garat v. City of Riverside (1991) 2 Cal.App.4th 259; See CPC comments on General Plan Process 4/24/07, p. 5; CPC Comments on Tuscany Hills, 6/7/07; CPC Comments on Ventana, 5/2/08; CPC Comments on Trinitas, 10/5/09, pp 17-20; CPC Comments on Zoning Amendment 2010-031, 3/11/11; each incorporated into the administrative record herein by reference.)  The county’s own consultants have determined that the current general plan does not meet statutory requirements.  (See, Mintier and Associates, Calaveras County General Plan Evaluation, October 12, 2006.)  That analysis identifies substandard aspects of the Land Use, Circulation, Open Space, Noise, and Safety elements of the Calaveras County General Plan.  As noted in the staff report and public comments, the proposed project raises issues including land use conflicts, and road adequacy.  Thus, there is an impermissible nexus between the flaws in the general plan and the flaws in the proposed project.  
1) For example, a Land Use Element flaws is related to the proposed project.  

General plan law requires that a general plan land use element list the land uses and development intensities for each land use designation.  (Government Code, sec. 65302, subd. (a).)  Page 25 of the Mintier Report notes that land use designations in the general plan do not provide comprehensive lists of allowed uses, but only provide a few examples.  The Future Single Family land use designation at the proposed project suffers from this ambiguity.  Nowhere does the designation say that shooting ranges are an appropriate use, yet that is what the project in question proposes.  Thus there is a nexus between the flaw in the General Plan and the proposed project.  Had the general plan properly defined this designation, there would be no ambiguities.
2) For example, Circulation Element flaws are related to the proposed project. 


a) General plan law requires that elements of a general plan be correlated and consistent.   (Government Code, sec. 65300.5.)   Page 31 of the Mintier Report indicates that there is no evidence to suggest that the Circulation Element of the 1996 General Plan is correlated to the Land Use Map in the Land Use Element, or that either of these provisions is related to any common population or economic projections in the Land Use Element.  This disjunction between land use planning and circulation plays out in the proposed project.  


Despite approval of many developments being conditioned on the payment of traffic impact mitigation fees, there remains insufficient funding to build the necessary road infrastructure to keep roads within LOS standards.  The County’s 20-year Regional Transportation Plan with $661 million of projects anticipates a $139 million funding deficit.   (Calaveras COG, Regional Transportation Plan, pp. ES-V, 127; incorporated herein by reference.)  Because the Planning Commission’s decision to approve this project on appeal as a matter of right, this and any other similar projects will not make any mitigation fee contribution to reduce their cumulative traffic impacts.   Thus, there is a nexus between this general plan flaw and the proposed project.


b) Page 30 of the Mintier Report notes that the Circulation Element must be correlated with state and regional transportation plans.  The Circulation Element in the 1996 General Plan was correlated with the 1996 Regional Transportation Plan, not the 2007 RTP.  As noted above, that RTP reflects a $139 million gap between project needs and anticipated funding.  This plays out in the potentially significant and unmitigated traffic impacts associated with the proposed project.  Thus, there is a nexus between this flaw in the 1996 General Plan and the proposed project. 


c) Page 14 of the 2003 General Plan Guidelines states that, “A general plan based upon outdated information and projections is not a sound basis for day-to-day decisionmaking and may be legally inadequate.”  Pages 31 and 32 of the Mintier Report note that the Transportation Plan Maps in the Circulation Element are 13-24 years old and therefore outdated.  They are simply not useful to the public, developers, and decisionmakers seeking to determine if existing and projected infrastructure can accommodate proposed land uses.  Instead of the Board of Supervisors providing direction for public and private investment in financially responsible long-term transportation planning, if roadway improvements are proposed at all, it is done on a project specific and ad hoc basis, resulting in a patchwork quilt of inadequately funded stop-gap projects.  As a result, projects like the shooting center, that exacerbate existing roadway deficiencies, get proposed and approved without connection to the successful completion of a functional transportation system.  Thus, the failure to provide current and projected transportation system maps has a nexus to the proposed project. 

B) The proposed project may prejudice future planning options.


As has been repeatedly pointed out to the County, land use law allows the approval of only those projects that, by themselves or in combination with others, do not foreclose future general plan options.  (Committee for Responsible Planning v. City of Indian Wells (1989) 209 Cal.App.3d 1005.)  The Planning Commission’s proposed findings determine, for the first time, that a shooting center is a use allowed by right in the M-2 zone.  That zone is allowed on any of the 1351 acres of land currently designated for Industrial Use throughout the County.  (Calaveras County, Public Review Draft Baseline Report, January 2008, p. 3-5, Table 3-1.)  Because this land use poses noise and public safety risks, and is not subject to regulation through conditional use permits, the Planning Commission’s approval is severely limiting the suitability of the County’s industrial lands and neighboring lands for many otherwise suitable uses.  In particular, the proposed shooting center is in the heart of land currently designated for Future Single Family Residential land uses.  This use may no longer be suitable.  Thus, the Planning Commission’s decision as proposed would prejudice future planning options county-wide prior to completion of the general plan update.   
C)  A shooting center is not allowed in the Single Family Residential land use designation. 

State planning and zoning law, and the Calaveras County Zoning Code, require that all use permits, tentative maps, and zoning, must be consistent with the general plan. (Calaveras Zoning Code, sec. 17.82.020; Government Code, secs. 66473.5, 66474, 65567, 65860; Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540-541.)  A project’s inconsistency with a single fundamental or mandatory provision of the general plan can result in a legal violation.  In San Bernardino Valley Audubon society, Inc. v. County of San Bernardino (1984) 155 Cal.App.3d 738, 753, for example, the appellate court upheld a writ of mandate setting aside the approval of a project based upon insufficiency of the evidence to support the county’s finding, contrary planning staff’s recommendation, that the project was consistent with a single policy of the general plan’s conservation element.  If a project does not further an applicable general plan policy, or obstructs its attainment, the project is inconsistent with the General Plan.  Any finding of consistency must be supported by substantial evidence in the record. (Families Unafraid to Uphold Rural El Dorado County v. El Dorado County Board of Supervisors (1998) 62 Cal.App.4th 1332.)  

As stated by staff, and as admitted by the project applicant, the shooting center is not consistent with the general plan land use designation for the property.  (6/2/11 Staff Report, Attachment 12, Appeal Letter, 5/2/11, p. 6; 
Attachment 10, Staff Determination, 4/20/11.)  The Future Single Family Residential land use designation on the property allows residential, agricultural, timber and mining and mining uses only.  (1996 General Plan, pp. II-18 to II-20.)  Thus, the approval of proposed shooting center is in violation of general plan law.  

III.  The proposed project violates zoning laws. 

A) The zoning for the project is not consistent with the General Plan designation on the property.


As noted above, state planning and zoning law and the 1996 General Plan require zoning to be consistent with the general plan. (Government Code, sec.65860; Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 540-541; 1996 General Plan, p. II-19.)  As noted in the staff report, and admitted by the applicant, the zoning for the property is not consistent with the general plan land use designation. (6/2/11 Staff Report, Attachment 12, Appeal Letter, 5/2/11, p. 6; Attachment 10, Staff Determination, 4/20/11.)  The M-2 zoning for the property is only allowed in the Industrial land use designation, not in the Future Single Family Residential land use designation.  (1996 General Plan, p. II-28.)    
B) A shooting range is not allowed by right in the M-2 zone.


As noted in the staff report, a shooting range is not allowed by right in the M-2 zone.  (6/2/11 Staff Report, Attachment 10, Staff Determination, 4/20/11; Zoning Code, sec. 17.40.020.)  
C) A shooting range is not like the uses allowed by right in the M-2 zone.


Uses similar to enumerated uses may be allowed in the M-2 zone.  The proposed findings suggest that a shooting range is similar to retail uses allowed in the M-2 zone by right, and therefore the shooting range should be allowed in the M-2 zone by right.  The facts do not support this conclusion.  Instead, the facts indicate that if similar to any uses in M-2, a shooting range is similar to those noisy and potentially hazardous uses allowed in the M-2 zone pursuant to the issuance of a conditional use permit to protect public health, safety, and well being.  

The draft findings suggest that a shooting range is like a retail commercial service that sells agricultural equipment, or lumber.  However, the facts in the staff report, including those provided by the applicant, and indicate that a shooting center involves the regular use of explosive force to move projectiles; that this activity, like other outdoor explosive activities, involves a great deal of noise; and that the deposition of lead on the property has the potential to result in toxic contamination of the land and water.  Thus, the shooting center uses explosive force, like mineral extraction.  It makes a lot of noise in an unenclosed area like mineral excavation.  It has the potential to result in toxic contamination to the land and water, like acid manufacturing, chemical manufacturing, fertilizer manufacturing, paint manufacturing, plastic or rubber manufacturing.  Mineral extraction, mineral excavation, and the aforementioned manufacturing enterprises are allowed in the M-2 zone only after the applicant receives a conditional use permit.  Why?  So that there are clear guidelines in place that prevent the potential hazards, and so that if mismanagement occurs the County can enforce the conditions or revoke the permit.  Thus, a shooting range is not like the uses allowed by right in the M-2 zone, it like the uses allowed under the guidance and protection of a conditional use permit.  

IV.  The draft findings for the proposed project do not bridge the analytical gap between the evidence in the record and the decision of the Planning Commission.


The standards for adequate administrative findings were established in the California Supreme Court’s rulings on Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506.  For findings to be adequate, the administrative record must contain substantial evidence that supports the agency’s conclusion. (Id., at p. 514.)  The administrative agency “must set forth findings to bridge the analytical gap between raw evidence and ultimate decision…” and reveal the “analytical route the administrative agency traveled from evidence to action.”  (Id. at p. 515.)   “[T]he intended effect is to facilitate orderly analysis and minimize the likelihood that the agency will randomly leap from evidence to conclusions.”  (Id. at p. 516.)   Thus, in reviewing the adequacy of findings one asks: (1) Do the findings support the ultimate decision; (2) Is there substantial evidence in the record as a whole to support the finding; and (3) Is there a sound analytical route between the evidence in the record and the findings made?  For the reasons detailed later in this letter, these standards make a lot of sense to us.  


The findings in the draft resolution identify only the ultimate conclusions that the Planning Commission made.  Finding 2 concludes that shooting ranges are an industrial use similar to other permitted uses in the code.  Finding 3 concludes that the use should not be obnoxious by reason of smoke, noise, odor, dust, or similar objectionable effects.  What is missing is reference to the substantial evidence in the record, and the analysis of that information, that led the Planning Commission to those conclusions.

V.  The County must prepare an EIR prior to approving the findings, allowing a new use in the M-2 zone, and permitting the construction of the shooting center.  
A) The Planning Commission’s decision on the appeal is a discretionary action subject to environmental review. 


The California Environmental Quality Act generally requires a government agency to review the environmental impacts of a proposed project prior to its approval.  (Public Resources Code, sec. 21080.)  A “project” subject to CEQA includes the issuance of entitlements by a government for a private development.  (CEQA Guidelines, sec. 15378, subd. (a)(3).   The enactment or amendment of a zoning ordinance, and the issuance of a zoning variance, are considered “projects” subject to CEQA.  (Public Resources Code, sec. 21080, subd. (a). 

Nevertheless, the proposed findings assert that the appeal decision by the Planning Commission is exempt from CEQA pursuant to CEQA Guidelines, Section 15378, Subdivision (a)(3).  As noted above, that provision of the guidelines is not an exemption from CEQA review, it is merely the definition of a project.  

The proposed finding then concludes that the decision to allow shooting ranges by right in the M-2 zone does not constitute a project, because that use would already be allowed in the zone without the Planning Commission Action.  The facts do not support this conclusion.  

The fact is that the shooting range use is not listed as a use by right or by permit in the M-2 zone.  Only a discretionary determination by the Planning Director can allow such a use in that zone. (Zoning Code, secs. 17.40.020, 17.40.030, 17.42.020, 17.42.030.)    The Planning Department refused to grant that determination.  (6/2/11 Staff Report, Attachment 10, Staff Determination.)  Thus, without the Planning Commission’s discretionary decision to find that a shooting range is similar to other uses permitted by right in the M-2 zone, the development of the shooting range in question (or any other similarly situated projects in the future) would not have been allowed to proceed.  Thus the Planning Commission’s proposed action is a project subject to CEQA.  
B) There is ample evidence in the record suggesting that the proposed project may have a significant impact on the environment. 


When a “fair argument” can be made, based upon substantial evidence in the record, that the proposed project may have a significant impact on the environment, then an environmental impact report is required.  (CEQA Guidelines, sec. 15063.)  The evidence in the record indicates that the proposed project may have significant impacts on the environment.  


The proposed project would move 43,000 cubic yards of dirt, and alter stream beds and wetlands.  (6/2/11 Staff Report, Attachment 8, letter from Public Works, 3/8/11.)  The project involves noises that may disturb the neighbors' quiet enjoyment of their properties.  (Rawlins, letter of 6/3/11.)  The project involves the deposition of lead shot across the landscape that has the potential to contaminate the land and the water.  The project involves traffic to and from the site for recreational shooting.  While the applicant describes precautions to reduce the potential for this environmental harm, there are no enforceable commitments to do so, and no conditional use permit that can be enforced or revoked if project mismanagement results in environmental harm.  Thus, unless the applicant agreed to enforceable measures to mitigate the impacts of the project, the County must prepare an EIR prior to approving the project.  Because the proposed findings allow shooting ranges throughout the M-2 zone, which can be applied throughout the Industrial land use designation, the scope of the EIR must consider the cumulative impacts from the location of multiple shooting facilities throughout the county.   
C) The “whole of the project” should be subject to environmental review. 

CEQA Guidelines, sec. 15378 states that the term project “means the whole of an action, which has a potential for resulting in either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the environment.” (Emphasis added.)  In Laurel Heights Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376, 396, the California Supreme Court ruled that an EIR must include an analysis of the environmental effects of future phases of a project if they are a reasonably foreseeable consequence of the initial action, and they will change the scope and nature of the environmental effects of the initial project.  


Throughout his submissions, the applicant refers to the shooting center as merely the first phase of a larger integrated vocational educational campus.  Before preparing an EIR on the “project” the County must first determine if the future phases of this integrated vocational educational campus might increase scope and nature of the project impacts.  If so, the impacts of these phases must be considered in the project EIR.  

VI. The approval of the proposed project may violate the due process rights of effected neighboring property owners.  

A) The lack of direct notice, lack of information, and the lack of time may deprive potentially effected property owners of their due process rights.   


Due process principles require a reasonable notice and opportunity to be heard before a government deprivation of a significant property interest.  Land use decisions which substantially affect the property rights of neighbors may result in such a deprivation of property.  For the required notice to be reasonable it must be calculated to apprise directly affected persons of the proposed action, and it must be sufficiently prior to the final decision to provide a meaningful opportunity to be heard.  (Horn v. County of Ventura (1979) 24 Cal.3d 605, 612-619.)

Calaveras County has traditionally provided minimal notice of hearings, even when that risks violations of due process.  (See for example Zoning Code, 17.98.070.)  In the absence of consistent leadership in the Planning Department for the last five years, efforts at notice reform have been ephemeral.  In the months since the departure of the last Planning Director, people have repeatedly expressed concerns to the Planning Commission about noticing irregularities regarding their hearings that have an adverse affect on the public’s ability to meaningfully participate.  In this latest instance, neighboring landowners have complained that no notice was mailed to them regarding the appeal hearing.  The appeal was received by the County on May 2, 2011.  The notice of the hearing posted on the County website is dated May 20, 2011.  The public hearing was opened and closed on June, 2, 2011, just 13 days later.  Although the appeal involved the potential for serious noise impacts, there are no formal noise studies associated with the project in the county planning files.  Because of the lack of direct notice, the lack of available information, and the lack of time to prepare for the hearing, the approval of the shooting center may have deprived the neighboring property owners of their due process rights.  


However, there may be ways to cure this situation.  For example, the Planning Commission could re-open the public hearing on June 16 to take further comment prior to making its final decision.  Also, the County provides an opportunity for an aggrieved party to appeal any decision of the Planning Commission to the Board of Supervisors.  If such an appeal is properly noticed, and the concerned parties are given the chance to investigate the facts and prepare for the hearing, and they are allowed to raise all relevant issues at the hearing, then the due process violation may be cured.  

B) It may be a violation of Federal law to deprive a person of constitutionally protected due process rights under color of government authority.    


Federal law precludes the deprivation of a person’s fundamental constitutional rights under color of government authority.  When a public official, or a group of public officials, engage in such behavior, they are stripped of the shield that generally protects them from liability for their acts as public officials.  Thus, a successful plaintiff can collects financial damages directly from the public official, rather than from the public agency for which the official works. (42 USC 1983)  To prove a violation of 42 USC 1983 against a local government, the violation must be caused by action pursuant to a municipal policy.  (Monell v. New York City Dept. of Social Servs., 436 U. S. 658, 691.)  

Thus, if as alleged above, the Planning Commission did not provide an adequate due process hearing, as guaranteed by the 5th and 14th Amendments of the United States Constitution, then the Planning Commissioners have been put at risk of personal liability for damages under the federal Civil Rights Act.  While I personally hold the Commissioners in far too high esteem to consider brining such a federal case, I do not doubt that there are other attorneys in the region who would not hesitate to take such a case.      
 
Thank you for the opportunity to provide these comments.  I ask that the Planning Department notify me of any future hearings regarding the approval of this project.   

Sincerely, 
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Thomas P. Infusino, Facilitator

Calaveras Planning Coalition

cc. Office of County Counsel. 
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