Water Rights in California  

(From Katz, “Water Rights 101,” State Water Resources Control Board; Dunning, “California Waters and Water Rights”.) 

I) 6 Types of Surface Water Rights in California (Includes subterranean streams flowing through known & defined channels).

Riparian Rights

Appropriative Rights

Pre-1914 Appropriative Rights

Post-1914 Appropriative Rights

Federal Reserved Rights

Pueblo Rights

Prescriptive Rights

II) Components of a Water Right
Holder of the right

Source of water

Priority of water right

Amount of water

Point of diversion

Place of use

Purpose of use

Season of diversion

Conditions in the permit/license

III) Riparian Rights

Apply to the natural flow only.

The parcel of land must at some point be contiguous to the source stream or overlie the subterranean stream.

For use only on the portion of the riparian parcel within the watershed of the source stream.

Limited to smallest legal tract in the chain of title.

Unless preserved, a parcel severed from contiguity by conveyance loses the riparian right, and it cannot be re-established.

The right does not extend to seasonal storage of water.

The right does not depend upon actual diversion of water for its existence and is not lost by nonuse of water.

The right is limited to the amount which can be reasonably and beneficially used on the riparian parcel.  Unless adjudicated, the right is not quantified.

Riparian rights are correlative, there is no priority system.

Federal land gets riparian rights.  On federal lands not reserved for a federal purpose, federal riparian rights are subordinated to the rights of appropriators under state law. 

IV) Appropriative Rights

For diversion of water on parcels that do not abut a stream.

For storage of water on any parcel.

“First in Time --First in Right.”

Cannot be increased.

Can be lost by nonuse once licensed.
A) Pre-1914 Appropriative Rights

Apply to surface water and to subterranean streams flowing through known and definite channels. 

Not subject to a statutory permit system.

Two methods of appropriation:

Common Law  

Compliance with Civil Code     §§1410-1422

Quantity is the amount put to reasonable beneficial use. 

Priority of right relates back to date of posting notice or other acts indicating an intention to divert and use water.

Doctrine of progressive development.

Can be lost by nonuse. 
Subject to standards of reasonableness regarding method of diversion and amount used.
B) Post-1914 Appropriative Rights

APPLICATION: Request for a permit to divert and use water.

PERMIT:  Authorization for the diversion and use of water.

LICENSE: Confirms the diversion and use of water authorized by the permit.

Apply to surface water and to subterranean streams flowing through known and definite channels.

Subject to a statutory permit system administered and enforced by the State Water Resources Control Board.

Statutory method is now the exclusive method of appropriation.

Priority date is the date an application to appropriate water is filed with the SWRCB.

Quantity is the amount put to beneficial use, but cannot exceed the amount specified in the Permit or License.

V) Federal Reserved Rights

Created by federal law to serve the water needs of lands withdrawn from the public domain to establish federal reservations.
Water use limited to primary purpose(s) of the reservation.

Water used to serve secondary purpose(s) must be acquired pursuant to state water law.

Priority is the effective date of the reservation.

Includes surface and groundwater.

VI) Pueblo Rights

Exercised by municipal successor to a Spanish/Mexican pueblo.

Municipal successor must have complied with the Act of March 3, 1854.

Only two have been adjudicated: Los Angeles and San Diego.

Highest priority water right in California. 
Attaches to surface flow, including tributaries, and tributary groundwater of streams within the historic boundaries of the pueblo
Quantity is determined by present municipal needs, and grows over time.

Cannot be lost by non-use or prescription.

Not subject to public trust claims although prohibition against waste and unreasonable use applies.

VII)  Prescriptive Rights

Obtained by satisfying the elements applicable to acquiring real property by adverse possession (“squatter’s rights”)
Cannot prescript against the state.

Cannot obtain an appropriative right by prescription, must comply with SWRCB’s procedures set forth in the Water Code.

Open question whether one riparian can prescript another.

VIII) Adjudicated (Decreed) Rights

Determination by a court of a water right.

Set forth in a judgment and decree.

Must have a basis of right.

Watermasters often administer decrees in adjudicated areas.

IX) Groundwater Appropriation Method

Two Classifications
Subterranean Stream

or

Percolating Groundwater
      I
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Law of Surface Water                                               Law of Groundwater (Case Law)

(California Water Code)

      (Riparian rights attach to parcels 
      that overlie the subterranean stream.)
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Permit Required for Appropriation

No Permit Required
(File Application with SWRCB)
Groundwater is presumed to be percolating groundwater.

Groundwater not flowing as a subterranean stream.

Overlying rights attach to parcels that overlie the groundwater basin.

Correlative Rights Doctrine: Overlying users share the water on a correlative (shared) basis.  Any water surplus to their needs is available for appropriation. 

Appropriative rights acquired by pumping the water and putting it to reasonable, beneficial use on non-overlying parcels.

Some water districts have authority from the legislature to regulate groundwater. 

All local water agencies can adopt groundwater management plans.  The space in the aquifer is a public resource. (Water Code 10750, et seq.)

Some counties enact ordinances controlling the export of groundwater outside the county, and the courts have upheld one. (Baldwin v. County of Tehama (3rd Dist. 1994) 31 Cal.App.4th 166.) 

Person claiming groundwater is a subterranean stream must prove it.

A subsurface channel must be present, and known or capable of being known.

The channel must have impermeable bed and banks relative to the material filling the channel, and the groundwater must be flowing. (Tertiary Calaveras River Channel System has 18 separate channels)      
X) Public Trust Doctrine

Originated in Roman law and traditionally asserted to protect public rights regarding commerce, navigation, and fisheries in navigable waters.

California Supreme Court expanded the public trust doctrine to protect a wide variety of environmental and recreational resources. (National Audubon Society v. Superior Court)
SWRCB required to consider the impact of water appropriations upon public trust resources.

Harm to public trust resources should be avoided or mitigated if feasible.

In some cases, the public interest served by water diversions may outweigh harm to public trust resources.

Both the SWRCB and the courts have the authority to reconsider past water allocations in light of the impact of those allocations on public trust resources.

SWRCB includes Standard Permit Term 12 in water rights permits and licenses to put people on notice of the SWRCB’s continuing authority under the public trust doctrine.

Statutory provisions may assist in implementing the Public Trust Doctrine: 

CEQA requires the evaluation and mitigation of the potentially significant environmental impacts of discretionary projects.

Fish and Game Code Section 5937 requires owners of dams to allow water to bypass their dams to keep fish below the dams in good condition.  

XI) Reasonableness Doctrine

Constitutional and statutory authority (California Constitution Article X, §2; Water Code §§ 100, 275).

Prohibits waste, unreasonable use, unreasonable method of use and unreasonable method of diversion of water. 
Prohibits waste, unreasonable use, unreasonable method of use and unreasonable method of diversion of water.

Applies to all uses of all waters of the state and is a limitation on every water right and every method of diversion.
SWRCB and the courts have the authority to conduct proceedings to adjudicate issues regarding waste and unreasonable use.

Reasonableness depends on totality of circumstances and can vary over time.

Proposed use or method of diversion may be unreasonable based on its impact to fish, wildlife, or other instream beneficial use.

SWRCB includes Standard Permit Term 12 in water rights permits and licenses to put people on notice of the SWRCB’s continuing authority under the reasonableness doctrine.
XII)  
Fully Appropriated Streams

Declaration adopted by the SWRCB. 
Based on finding that supply of water in stream system is being fully applied to beneficial uses. 
Based on determination in previous water right decision that no water remains available for appropriation.
Declaration may be revoked or revised. 

Upon motion of SWRCB. 

By petition of any interested person. 

Requires a hearing. 

Need to have hydrologic/water use data to support claim.

Stream systems may be added. 
Need finding that water is being fully applied to beneficial uses. 
Based on determination in previous water right decision.
Applies to pending and future applications.

Does not apply to change petitions.

See Water Code §§ 1205-1207 and Cal. Code of Regs., tit. 23, §§ 870-874. 

XIV. Water Transfers

Voluntary transfers of water and water rights are allowed when “consistent with the public welfare of the place of export and the place of import.  (Water Code, sec. 109(a).)

The DWR Water Bank of 1991-1992 had many adverse side effects including the drawdown of groundwater basins, impacts on fisheries, and severe unemployment in the areas of export. 
XV) The Relationship between growth and water supply.

Large developments that will be using a lot of water can only be approved if they can demonstrate the supply.  (Vineyard Area Citizens for Responsible Growth v. City of Rancho Cordova (2007) 150 P.3d 709.) 

Water right permits cannot base water demand on a draft general plan.  (County of Amador v. El Dorado County Water Agency (3rd Dist. 1999) 76 Cal.App.4th 931.)
Land use planning decisions should not be made based upon “paper water”.   (Planning and Conservation League v. Department of Water Resources (3rd Dist. 2000) 83 Cal.App.4th 892.)
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