To: Rebecca Willis, 




(transmitted by email) 
Planning Director



(Please confirm receipt of this email.)

Calaveras County Planning Department

San Andreas, California

4/11/12
Dear Ms. Willis: 
My name in Tom Infusino, and I am writing this letter on behalf of the Calaveras Planning Coalition.  We again respectfully request that the County draft the General Plan Update text, graphics, goals, and policies prior to issuing a Notice of Preparation and beginning the EIR.  We hope that the Board of Supervisors will give the Planning Department up to an additional six months to complete the General Plan Update in this fashion.      
As you know, the Calaveras Planning Coalition (CPC) is a group of community organizations and individuals who want a healthy and sustainable future for Calaveras County.  We believe that public participation is critical to a successful planning process.  United behind eleven land use and development principles, we seek to balance the conservation of local agricultural, natural and historic resources, with the need to provide jobs, housing, safety, and services. We have been active participants at every phase of the General Plan Update since its inception in 2006.  
I. Historical Background

a) In 2006 the CPC requested that the County draft the General Plan Update text prior to initiating scoping and EIR preparation.  

In 2006, the CPC provided the County with our proposal for a public participation program for the General Plan Update.  That proposal recommended that, “County staff/Consultants will complete drafting, refining, and choosing the language of the GP, including Goals and Objectives statements, policies, standards, and implementation for each General Plan Alternative.”  Following that, “The Board of Supervisors will hold a hearing to approve the Project Description and the General Plan Alternatives for inclusion in the EIR.”  Only after that, “The County sends out a scoping notice to the relevant agencies, and to parties who have participated in the General Plan process.”  (CPC, Public Participation Plan, p. 4.)  We received no explanation why these recommendations were rejected.  We found out they were rejected when the General Plan Update schedule was announced.  

b) In 2007, the CPC again requested that the County draft the General Plan Update text prior to preparing the EIR. 

When the General Plan Update schedule was announced in 2007, we re-submitted our public participation proposal, and again asked the County to complete the GPU process in the proper order.  (Letter of Thomas P. Infusino to the Board of Supervisors & the Planning Commission, 4/24/07, p. 4.)  That letter criticized the GPU schedule stating, “[B]oth the Draft Environment Impact Report and the Fiscal Impact Assessment are being prepared before the General Plan Goals and Policies are complete.  You can’t evaluate the environmental or the fiscal impacts of a general plan until the goals and policies are complete.”  We received no response to these recommendations.  

c)   Mintier-Harnish was proceeding in conformity with our request. 

Following the Board of Supervisor’s review of the General Plan Update Maps A, B, and C in April of 2010, Mintier-Harnish began work on the text of an Administrative Draft General Plan.  That administrative draft was completed and submitted to the County in February of 2011, prior to scoping or EIR preparation.  (Letter to BOS from Mintier-Harnish, 12/11/12.)   In this fashion, Mintier-Harnish was conforming to our previous requests.  For two years since, we have patiently awaited the opportunity to publicly review the text of a General Plan Update.  

d) The Raney Scope of Work was consistent with our request. 

In November of 2012, the Board of Supervisors turned the general plan consulting duties over to Raney.  Raney’s proposal listed the tasks they would complete in order and with deadlines.  Task 1 was completing the Administrative Review Draft General Plan.  Task 2 was to complete the Public Review Draft General Plan.  The scope of work properly states that, “The Public Review Draft General Plan will be the basis for the project description and allow the start of the EIR preparation.”  Task 3 was preparing the Notice of Preparation that invites scoping comments from public agencies and concerned members of the public.  Thus, as late as November 2012, we at the CPC were under the impression that the next steps in the General Plan Update would proceed in the proper order.   

e) On March 19, 2013, Planning Department representatives announced they intend to issue a scoping notice and to begin the EIR process on the General Plan Update without any additional goal and policy framework. 

At the Draft 2 General Plan Update Map workshop on March 19, 2013, Planning Department representatives indicated that they were hoping to begin scoping for the General Plan Update EIR soon.  They also indicated that they would be simultaneously preparing the General Plan Update text and the General Plan Update EIR.  This was confirmed with the Planning Department by email on April 5.  (Attachment 1, Email from Brenda Gillarde, April 5, 2013.)  Her explanation was that this shortcut was necessary to meet the deadline put in place by the prior Board of Supervisors.  We at the CPC were shocked that the proper order of this costly 7-year long process was so critically changed without any public review by the current Board of Supervisors of the current Planning Commission.  
Over the last two years, it has been the County’s prerogative to keep the draft text of the General Plan an “in-house” document.  However, at this point in the process, we at the CPC can no longer sit by patiently and wait for the County to release the text of the Public Review Draft General Plan in its own sweet time.  We need the draft goals, the policies, the objectives, the implementations, the text and the graphics that are the proposed general plan update, so that there is some basis upon which to evaluate its impacts.  

II.  Please prepare the Public Review Draft General Plan before beginning an EIR for the General Plan Update. 

For the reasons below, we respectfully request that the County prepare the Public Review Draft General Plan before scoping and before beginning the environmental impact report for the General Plan Update. 

A) A clear and stable project description for the General Plan EIR includes a description of the text of the elements of the General Plan Update.
The project description in an EIR, includes, “A statement of objectives sought by the proposed project.”  It also includes, “A general description of the project’s technical, economic, and environmental characteristics… and supporting public service facilities.”  (CEQA Guidelines, sec. 15124, subds. (b) and (c).) 
Under CEQA the term “Project means the whole of an action which has a potential for resulting in either a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the environment,.”  As listed in the definition, a project under CEQA includes “the adoption and amendment of local general plans or elements thereof.”  (CEQA Guidelines, sec. 15378 subd. (a)(1), emphasis added.)  
CEQA case law informs these definitions.  "An accurate, stable, and finite project description is the sine qua non of an informative and legally sufficient EIR."  (County of Inyo v. City of Los Angeles (3d Dist. 1977) 71 Cal.App.3d 185, 193, [139 Cal.Rptr. 396].)  "A curtailed or distorted project description may stultify the objectives of the reporting process.”  (Id. at pp. 192‑193.)  A "curtailed, enigmatic or unstable project description draws a red herring across the path of public input."  (Id. at pp. 197‑198.)   A project description should account for reasonably foreseeable future phases of proposed projects if they may change the scope of the initial project or its environmental impacts.  (Laurel Heights Improvement Association of San Francisco v. Regents of the University of California (1988) 47 Cal.3d 376, 393‑399 [253 Cal.Rptr. 426.].  While it is of course permissible that the General Plan Update text may change as a result of the adoption of mitigation measures during the regular course of the environmental review process, this in no way justifies beginning the EIR in the absence of a clear project description.  
The contents of the General Plan Update elements will describe the objectives of the plan, and have a profound impact on the built and the natural environment.  The goals, policies, and objectives in the Circulation Element will dictate the degree to which the County intends to allow future growth to result in additional traffic congestions, inadequate water supply lines for to serve development and fire response, and insufficient sewer lines to treat wastewater.  Also, the maps indicating expected infrastructure expansions and extensions will identify where the impacts of new development will be most likely to occur. The goals, policies and objectives in the Conservation Element will determine the degree to which the County intends to allow future development to compromise the integrity of water supplies, to pollute the air, to cover up valuable mineral resources with houses, and to convert forest and agricultural lands to incompatible developed uses.  The goals, policies and objectives of the Open Space Element will determine if the degree to which the County intends to allow new development to wipe out the habitat necessary for maintaining viable wildlife populations, and to overcrowd or degrade parks and recreation areas.  The goals, objectives, and policies of the Safety Element will determine the degree to which the County intends to allow new development to result in law enforcement and emergency service shortages, to drain the pressure from water lines needed to fight fires, and to clog evacuation routes with excess traffic.  The goals, policies, and objectives of the Noise Element will determine the degree to which the County intends to allow new development to excessively disturb our rural peace and quiet.  Because the contents of the element will describe the objectives of the plan, and determine its impact on the built and natural environment, these parts of the general plan update project must be included and explained in the project description.  (See City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th 398, 405-410 [General plan policy amendments that may have significant impacts on the environment must be described as such in the project description and analyzed in an EIR.].)  
With regard to the Calaveras County General Plan Update, the “whole of the action” includes the adoption of a new land use map, with new land use designations, and the adoption of  “elements” of a local general plan.  It would be incorrect to do an EIR prior to being able to describe the parts of the project that are the “elements” of the General Plan Update. 

The tragedy of starting with the wrong project description is that the project description is the foundation from which the rest of the EIR is constructed.  When a project description is wrong, the impact analyses are wrong, the alternatives are wrong, the mitigation measures are wrong, and the findings of fact are wrong.  There is no recovery from a flawed project description.  It is like starting a trip to Hawaii from San Francisco using only one navigational measurement.  If the course is off by just a few degrees, you will miss Hawaii entirely!  We strongly recommend that you establish a General Plan Update project description now, including a draft General Plan Update text, before the remainder of the time, money, and work going into the EIR is wasted.

B)  Avoid making the mistake of other nearby jurisdictions.

In your review of the Sawmill project on February 26, 2013, the Planning Department reviewed old cases where Calaveras County had successfully been sued for making a legal mistake.  The Department urged the Board of Supervisors not to repeat those mistakes.  We at the CPC encourage you also to avoid making mistakes made by other nearby jurisdictions.  Over the years, El Dorado County, San Joaquin County, and the East Bay Municipal Utility District both made the mistake of incorrectly describing their long-term plan during their environmental review.  In each case, the mistake resulted in an inadequate impact analysis.  In each case the court granted a writ of mandate to set aside the plan approval.    

El Dorado County made the mistake of changing its general plan project description during the environmental review process, and failing to adequately review the impacts of those changes.  The court issued a writ of mandate to set aside the general plan approval.  (El Dorado County Taxpayers for Quality Growth, et al. v. El Dorado County Board of Supervisors (1999) No. 96CS01290, Dept. 45, Superior Court of California, County of Sacramento, Ruling on Submitted Matter, pp. 56-84.)  It took El Dorado County an additional 5 years to complete their general plan.  During that time, they were precluded from approving additional residential subdivisions.   
In 2009, East Bay MUD failed to consider the expansion of Pardee Reservoir as part of its 2040 Water Supply Management Plan project.  As a result, the 2040 WSMP EIR did not consider many of the impacts of Pardee Expansion.  The court issued a writ of mandate setting aside the plan approval.  (Foothill Conservancy, et al. v. East Bay Municipal Utility District (2011) No. 34-2010-8000049, Dept. 29, Superior Court of California, County of Sacramento, pp. 13-16.)  Ultimately, in 2012, EBMUD abandoned their plans to expand Pardee Reservoir.    
These two nearby jurisdictions made mistakes describing their project. These mistakes led to litigation and plan delays.  These delays were longer than those needed for Calaveras County to complete the General Plan Update and environmental review in the proper order.  Please avoid making the mistakes others have made in not describing their plans properly prior to preparation and completion of the EIR. 
C) Lack of General Plan Update text and graphics defeats the purpose of scoping. 

1) The Notice of Preparation must describe the entire project and its potential impacts.

The CEQA Guidelines require that the lead agency send out a “Notice of Preparation” stating it will prepare an EIR.  The notice is sent to responsible agencies, to trustee agencies, and to members of the public who have requested such notices.  The notice shall have, “sufficient information describing the project and the potential environmental effects to enable the responsible agencies to make a meaningful response.”  That necessary information includes a, “Description of the project,” and the, “Probable environmental effects of the project.” An initial study may be attached to the NOP to provide this information.  (CEQA Guidelines, sec. 15082, subd. (a)(1).) 

The information in the NOP must be sufficient to allow the responsible agency to, “[P]rovide the lead agency with specific detail about the scope and content of the environmental information related to the responsible or trustee agency's area of statutory responsibility that must be included in the draft EIR,” and to identify, “The significant environmental issues and reasonable alternatives and mitigation measures” that must be “explored in the draft EIR.”  (CEQA Guidelines, sec. 15082, subd. (b).) 

As noted previously with regard to the project description in an EIR, the courts have also noted the need for the project description in an initial study to address the entire project.  “The initial study must include a description of the project (City of Redlands, supra, 96 Cal.App.4th at pp. 405-406), and ‘[t]he scope of the environmental review conducted for the initial study must include the entire project’ (Tuolumne County Citizens, supra, 155 Cal.App.4th at p. 1222, italics added). ‘All phases of project planning, implementation, and operation must be considered in the initial study of the project.’ (CEQA Guidelines, § 15063, subd. (a)(1).)” (Nelson v. County of Kern (2010) 190 Cal.App.4th 252, 270.) 

Thus, the information provided in the NOP, through an attached Initial Study or other document, must provide sufficient information regarding the entire General Plan Update, map and text, and its probable environmental effects.
2) If the County fails to provide the text of the General Plan Update elements, it will be impossible for the responsible and trustee agencies to execute their scoping function.  
Without the text of the General Plan Update, the written component of the project description, it will be impossible for responsible agencies, trustee agencies, and the public to comment on impacts, to propose reasonable alternatives, and to recommend feasible mitigation measures. For example: 

How can the CCWD customers and the State Water Resources Control Board’s Water Rights division better advise the County on how to secure the water rights needed to serve the development provided for in the General Plan Update, when they have no idea what the Conservation Element says regarding the County’s plans for providing the needed water?  How can they propose mitigation language or alternatives to policies that they have not seen?   
How can Murphys Sanitary District customers, and the Central Valley Water Quality Control Board assess the likelihood that the County will adequately provide for sewers in the community centers, when they have no idea what sewer line extensions and expansions are planned in the Circulation Element, and no idea if the Circulation Element includes a policy limiting community center development upon public sewer availability?   How can they propose mitigation language or alternatives to policies that they have not seen?  

How can commuters and Caltrans comment on the impact of the General Plan Update on State Highways, when they have no idea what local roadway expansions are planned in the Circulation Element, and no idea if the element will have a policy limiting future development on maintaining a particular level of service on the State Highways?   How can they propose mitigation language or alternatives to policies that they have not seen?     
How can local PG&E customers, the Energy Commission, or the Public Utilities Commission comment on the impacts of the General Plan Update on electricity supply when they have no idea where distribution system enhancements are planned, and no idea if the Circulation Element includes policies to limit future development on the expansion of the electricity distribution system?  How can they propose mitigation language or alternatives to policies that they have not seen?  

How can local parents, the Department of Education, or the Office of Public School Construction comment on the impacts of the General Plan Update on school overcrowding, when they have not seen the policies in the General Plan Update that address school rehabilitation and future construction?  How can they propose mitigation language or alternatives to policies that they have not seen?
How can up-country residents or CalFire comment on the impacts of the General Plan Update on fire safety when they cannot review the policies in the Safety Element regarding evacuation routes and development in the urban/wildland interface?  How can they propose mitigation language or alternatives to policies that they have not seen?       

How can the Air Resources Board comment on the impacts of the General Plan Update on greenhouse gas emissions, if they are not provided with the text of General Plan Update designed to reduce greenhouse gas impacts?  How can they propose mitigation language or alternatives to policies that they have not seen?     

How can the local tribes, the Native American Heritage Commission, and the Office of Historic Preservation comment on the impacts of future development on historic and cultural resources when they have not seen the policies in the General Plan Update designed to protect historic and cultural resources?  How can they propose mitigation language or alternatives to policies that they have not seen?  

How can the Department of Toxic Substance Control better advise the County on dealing with the naturally occurring asbestos in development lands when it has no idea what the policies are in the General Plan Update to address naturally occurring asbestos.  How can they propose mitigation language or alternatives to policies that they have not seen?
Given the examples above, it seems obvious that the County needs to provide the responsible agencies, the trustee agencies, and the interested public with the General Plan Update text during scoping.  The Notice of Preparation should not be sent out until the Public Review Draft General Plan Update text has been completed.        
III. We need a good and defendable EIR. 

As we have stated before, it is our goal not only to get a good general plan update, but also to get a general plan update that we can defend.  We at the CPC continue to support the efforts of the Planning Department to create such a plan. 

We realize that restoring the proper order of activities may delay the ultimate approval of this General Plan Update.  We understand that there are political risks associated with such a delay.  Nevertheless, we do not believe that the County will be able to defend the General Plan Update EIR, if scoping and the EIR begin before there is a clear and stable General Plan Update project description, including draft goals and policies. 

We understand that the prior Board of Supervisors gave the Planning Department direction to complete the General Plan Update in one year.  We understand that the Planning Department will take legitimate steps to try to keep to that schedule.  For example, while we are disappointed that the Planning Department will provide only the regular 45-day comment period on the General Plan Update Draft EIR, we understand that this is a legitimate way to try to keep on schedule.  However, we do not believe that the prior Board of Supervisors intended the Planning Department to place the General Plan Update at legal risk by using illegitimate techniques to try to stay on schedule.    
We want the County think seriously about this issue, and to be sure that it is on solid legal ground before it makes a critical mistake.  We encourage you to pass this request on to your attorneys for their review and consideration.  If the County disagrees with our assessment of the situation, this time we would appreciate a written reply with your analysis explaining how the County’s position both facilitates scoping, and is defendable with respect to CEQA compliance.  
We believe that the most prudent course of action for the new Board of Supervisors is to provide up to an additional six months for the Planning Department to complete the General Plan Update, so that the Public Review Draft General Plan may be completed prior to the issuance of the NOP and the beginning of the EIR.  The safest path to harvesting a valid and defendable general plan begins by plowing the ground in the thick middle of CEQA and land use law compliance.    

Sincerely, 
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Tom Infusino, Facilitator

Calaveras Planning Coalition 
Please retain a copy for the administrative record. 

cc. Calaveras BOS

Attachment 1
Hello Tom,

The NOP will go out prior to release of the Draft General Plan. Due to the timeline mandated by the Board of Supervisors for the General Plan update we are paralleling the draft plan and EIR. It often makes sense to do this anyway as items may be revealed during the EIR phase that can be built into the plan. Please note the task numbers in the Raney Scope of Work do not mean they will occur exactly in that order. Some tasks will be happening concurrently. The task numbers are simply a way of explaining the various steps needed to complete the update program.

Brenda Gillarde

General Plan Coordinator

Calaveras County

891 Mountain Ranch Road

San Andreas, CA  95249

209.754.6394

From: Tom Infusino [mailto:tomi@volcano.net] 
Sent: Thursday, April 04, 2013 12:10 PM
To: Brenda Gillarde
Cc: Rebecca L. Willis
Subject: Will the Public Review Draft General Plan be completed before scoping? 

Hi Brenda, 

According to the Scope of Work for Raney, they are to complete the Public Review Draft General Plan prior to the issuance of the scoping notice for the General Plan Update EIR.  In this way, the Public Review Draft General Plan will be the basis for the project description for the General Plan Update EIR. The Public Review Draft plan will provide sufficient technical and environmental information about the General Plan Update project to make scoping meaningful.  Thus, the sequence of events makes some sense.  

During the Draft Map 2 workshop on March 19, I thought I heard some Planning staff talk about wanting to issue a scoping notice “soon”, and “simultaneously” developing the Public Review Draft General Plan and the General Plan Update EIR.  Has the sequence of events changed since the Raney Scope of Work was approved by the Board of Supervisors?  Will the scoping notice go out before there is a Public Review Draft General Plan text?  

I look forward to your reply.  

Yours, 

Tom Infusino, Facilitator

Calaveras Planning Coalition   
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